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STATEMENT OF THE CASE
Nature Of The Case
Diego Peregrina appeals from the district court's order summarily dismissing his
petition for post-conviction relief.

Statement Of Facts And Course Of Proceedings
The facts and procedure leading to the Idaho Supreme Court's review of
Peregrina's direct appeal are as follows:
In June 2007, Peregrina attended a child's birthday party and was
in a verbal confrontation with two men. Peregrina returned later that night
and continued the exchange, which culminated in Peregrina shooting
Alfred Ramirez in the chest and Juan Garcia in the face. Peregrina was
charged by information and convicted, after a jury trial, of two counts of
aggravated battery under I.C. §§ 18-903(a) and -907(1 )(b), and two
enhancements for the use of a firearm during the commission of those
batteries under I.C. § 19-2520. He was also charged and convicted of
unlawful possession of a firearm under I.C. § 18-3316. No instruction was
requested by either Peregrina or the State regarding I.C. § 19-2520E,
which states that when two crimes "arise out of the same indivisible
course of conduct," the defendant "may only be subject to one (1)
enhanced penalty."
The district court sentenced Peregrina as follows: ten years fixed
for the first count of aggravated battery; ten years fixed for the second
count of aggravated battery consecutive to the first count; ten years
indeterminate enhancing the sentence in the first count; and ten years
indeterminate enhancing the sentence in the second count, both
consecutive to the previous counts. Peregrina was also sentenced to five
years fixed for his conviction for unlawful possession of a firearm, to run
concurrent with the other sentences, with credit for two hundred days
served. Peregrina appealed his Judgment and Sentence to the Court of
Appeals, which affirmed.
State v. Peregrina, 151 Idaho 538,539,261 P.3d 815,816 (2011).
On review, the Idaho Supreme Court considered whether there was a violation of
Apprendi v. New Jersey, 530 U.S. 466 (2000), because the jury was not instructed and
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made no finding in regard to I.C. § 19-2520E, "which states that when two crimes 'arise
out of the same indivisible course of conduct,' the defendant 'may only be subject to one
(1) enhanced penalty."'

Peregrina, 151 Idaho at 539, 261 P.3d at 816.

The Court

concluded:
A finding of indivisibility can only act to reduce the statutory
maximum penalty for multiple crimes subject to enhanced penalties under
I.C. § 19-2520. As a result, that finding is not subject to Apprendi, and
can be found by the trial judge. We remand to the district court for a
finding of divisibility or indivisibility of Peregrina's conduct, followed by
sentencing consistent with that finding.
The Remittitur, entered on October 6, 2011, stated in part that the Court's September 7,
2011 Opinion "has now become final," and it ordered the district court to "forthwith
comply with the directive of the Opinion."

(See 12/4/14 "Order Granting Motion

Requesting That the Court Take Judicial Notice.") Upon remand, the district court resentenced Peregrina
to a unified term of forty years, with a minimum period of confinement of
twenty years for one count of aggravated battery, and enhanced by an
additional determinate period of ten years for use of a firearm or deadly
weapon; an indeterminate sentence of fifteen years for one count of
aggravated battery; an indeterminate sentence of five years for unlawful
possession of a firearm. All sentences are to run consecutive for a total
unified sentence of forty years with twenty years determinate.
State v. Peregrina, Docket No. 39565, 20012 Unpublished Opinion No. 683 **1-2 (Idaho
App., Oct. 19, 2012). The Idaho Court of Appeals affirmed Peregrina's judgment and
sentences.

kl

On November 16, 2012, the Remittitur was issued. (#39565 Remittitur.)

On November 15, 2013, Peregrina filed a pro se petition for post-conviction relief.
(R., pp.4-15.)

In the petition, Peregrina claimed his trial counsel provided ineffective

assistance and that he was deprived of his right to a public trial.
appointed counsel to represent Peregrina on the petition.
2

(Id.)

The district

(R., pp.45-48.) The state

ISSUE
Peregrina states the issue on appeal as:
Did the district court erroneously dismiss Mr. Peregrina's postconviction petition as his petition was timely filed?
(Appellant's Brief, p.3.)
The state rephrases the issue on appeal as:
Has Peregrina failed to show the district court erred when it dismissed his petition
for post-conviction relief?
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ARGUMENT
Peregrina Has Failed To Show Error In The Dismissal Of His Petition For PostConviction Relief

A.

Introduction
The district court summarily dismissed Peregrina's petition for post-conviction

relief after concluding Peregrina failed to establish his petition was timely filed.

(R.,

pp.204-209.) On appeal, Peregrina contends the district court erred by ruling that the
one-year statutory period for filing a post-conviction petition commenced on the day it
re-sentenced Peregrina after remand -- December 15, 2011 -- instead of the later date
the Remittitur issued after the appeal of the re-sentencing. (See generally Appellant's
Brief.) Peregrina's argument fails.

B.

Standard Of Review
The appellate court exercises free review over the district court's application of

the Uniform Post Conviction Procedure Act. Evensiosky v. State, 136 Idaho 189, 190,
30 P.3d 967, 968 (2001 ).

C.

Peregrina Has Failed To Establish Error In The District Court's Summary
Dismissal Of His Post-Conviction Petition As Untimely
A petition for post-conviction relief initiates a new and independent civil

proceeding and the petitioner bears the burden of establishing, by a preponderance of
the evidence, that he is entitled to relief. Workman v. State, 144 Idaho 518, 522, 164
P.3d 798, 802 (2007); State v. Bearshield, 104 Idaho 676, 678, 662 P.2d 548, 550
(1983).

However, a petition for post-conviction relief differs from a complaint in an

ordinary civil action. A petition must contain more than "a short and plain statement of
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the claim" that would suffice for a complaint. Workman, 144 Idaho at 522, 164 P.3d at
522 (referencing I.R.C.P. 8).

The petitioner must submit verified facts within his

personal knowledge and produce admissible evidence to support his allegations.
(citing 1.C. § 19-4903).

kl

Furthermore, the factual showing in a post-conviction relief

application must be in the form of evidence that would be admissible at an evidentiary
hearing. Drapeau v. State, 103 Idaho 612, 617, 651 P.2d 546, 551 (1982); Cowger v.
State, 132 Idaho 681,684, 978 P.2d 241, 244 (Ct. App. 1999).
Idaho Code § 19-4906 authorizes summary disposition of an application for postconviction relief when the applicant's evidence has raised no genuine issue of material
fact that, if resolved in the applicant's favor, would entitle the applicant to the requested
relief.

Downing v. State, 132 Idaho 861, 863, 979 P.2d 1219, 1221 (Ct. App. 1999);

Martinezv. State, 126 Idaho 813,816,892 P.2d 488,491 (Ct.App.1995). Pursuant to
I.C. § 19-4906(c), a district court may dismiss a post-conviction application on the
motion of any party when it appears that the applicant is not entitled to relief.
Specifically, I.C. § 19-4906(c) provides:
The court may grant a motion by either party for summary disposition of
the application when it appears from the pleadings, depositions, answers
to interrogatories, and admissions and agreements of fact, together with
any affidavits submitted, that there is no genuine issue of material fact and
the moving party is entitled to judgment as a matter of law.
Applying these principles in this case, the district court summarily dismissed
Peregrina's petition as untimely.

Idaho Code § 19-4902(a) requires that a post-

conviction proceeding be commenced by filing a petition "any time within one (1) year
from the expiration of the time for appeal or from the determination of an appeal or from

the determination of proceedings following an appeal, whichever is later." (Emphasis
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added.) Absent a showing by the petitioner that the one-year statute of limitation should
be tolled, the failure to file a timely petition for post-conviction relief is a basis for
dismissal of the petition.

Evensiosky v. State, 136 Idaho 189, 30 P.3d 967 (2001 );

Sayas v. State, 139 Idaho 957, 959, 88 P.3d 776, 778 (Ct. App. 2003). The only three
circumstances in which Idaho recognizes equitable tolling are: (1) "where the petitioner
was incarcerated in an out-of-state facility on an in-state conviction without legal
representation or access to Idaho legal materials," Sayas, 139 Idaho at 960, 88 P.3d at
779; (2) "where mental disease and/or psychotropic medication renders a petitioner
incompetent and prevents petitioner from earlier pursuing challenges to his conviction,"

kl;

and (3) where there are '"claims which simply [were] not known to the defendant

within the time limit, yet raise important due process issues,"' Rhoades v. State, 148
Idaho 247, 250, 220 P.3d 1066, 1069 (2009) (quoting Charboneau v. State, 144 Idaho
900, 904, 174 P.3d 870, 874 (2007)).

Peregrina's petition did not allege any of the

foregoing bases as a reason to toll the limitation period for filing his petition. (See
generally R., pp.4-15.)
Applying the above principles in this case, the district court summarily dismissed
Peregrina's petition.

Contrary to Peregrina's assertions on appeal, a review of the

record and the applicable law supports the district court's order of summary dismissal.
In sum, because Peregrina was re-sentenced after remand on December 15, 2011, that
re-sentencing was the "determination of a proceeding following an appeal"

(See R.,

p.207.) Therefore, Peregrina had until December 15, 2012 to file a timely petition for
post-conviction relief. However, Peregrina filed his petition more than eleven months
past this deadline, on November 15, 2013.
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(See R., p.4.)

The state adopts and

incorporates by reference herein the district court's well-reasoned analysis as set forth
in its Order Granting Summary Dismissal.

(See R., pp.204-209.)

For this Court's

convenience, a copy of the district court's decision is attached to this brief as Appendix
A.

As explained by the district court, Peregrina's post-conviction petition, filed 11

months after his limitation period expired, was untimely. He has therefore failed to show
that the district court erred by summarily dismissing his petition.

CONCLUSION
The state respectfully requests that this Court affirm the district court's order
summarily dismissing Peregrina's' petition for post-conviction relief.
DATED this 25 th day of February, 2015.

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 25 th day of February, 2015, served a true
and correct copy of the attached RESPONDENT'S BRIEF by causing a copy addressed
to:
JASON C. PINTLER
DEPUTY STATE APPELLATE PUBLIC DEFENDER
to be placed in the State Appellate Public Defender's basket located in the Idaho
Supreme Court Clerk's office.
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MAY 12 2014
CHRISTOPHER D. RICH, Clerk
By JANINE KORSEN
DEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
DIEGO PEREGRINA,
Petitioner,
vs.

Case No. CV-PC-2013-20519
ORDER GRANTING SUMMARY
DISMISSAL

STATE OF IDAHO,
Respondent

This matter is before the Court following Petitioner's filing of a Petition for Post-Conviction
Relief pursuant to LC. §19-4901, et seq. (Uniform Post-Conviction Procedure Act (UPCPA)). The
Petitioner's verified petition was filed by counsel on November 15, 2013. The court appointed
substitute conflict counsel and Randall Barnum filed a notice of substitution on November 25, 2013.
The State filed an Answer on January 26, 2014 and a Motion for Summary Dismissal on January 28,
2014. The Petitioner filed a response on February 24, 2014. The Motion for Summary Dismissal
came before the court for hearing on April 10, 2014. For purposes of the motion for summary
dismissal, the court took judicial notice of State v. Peregrina, 2010 WL 1053092 (Ct App.
2010), State v. Peregrina, 151 Idaho 538 (2011), the Remittitur October 26, 2011, State v.

Peregrina, No. 39565, 2012 Unpublished Opinion No. 683 (Ct. App. 2012), the Order Denying
Petition for Review November 16, 2012, the Remittitur November 16, 2012, the Memorandum
Decision and Order and Notice of Hearing in H0701014 entered November 22, 2011, and the
Amended Judgment Resentencing on December 15, 2011.
Appearances:
Randall Barnum for Petitioner, the Petitioner was personally present.

Shawna Dunn for Respondent.
ORDER GRANTING SUMMARY DISMISSAL
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FACTS AND PROCEDURAL BACKGROUND

The Petitioner was convicted after jury trial of two counts of Aggravated Battery and one
count of Unlawful Possession of a Firearm in Ada County Case No. CR-FE-2007-1014. He was
sentenced to twenty years fixed and twenty years indeterminate. The Petitioner appealed his
Judgment and Sentence to the Court of Appeals, which affirmed the judgment and sentence on
March 24, 2010. State v. Peregrina, 2010 WL 1053092 (Ct. App. 2010).
The Petitioner then sought review by the Idaho Supreme Court and the Idaho Supreme
Court granted review on July 29, 2010 on the issues, 1) Whether the fact of divisibility increases
the maximum authorized statutory penalty under Apprendi such that there was error in the State's
failure to submit it to the jury and prove it beyond a reasonable doubt, and 2) Whether the
alleged Apprendi error was fundamental and reversible.
On September 7, 2011, the Idaho Supreme Court remanded the case to the district court
for "a finding of divisibility or indivisibility of Pergrina's conduct, followed by sentencing
. consistent with that finding." State v. Peregrina, 151 Idaho 538, 261 P.3d 815 (2011). The
Remittitur was issued on October 26, 2011. The court entered a Memorandum Decision and
Order and Notice of Hearing on November 22, 2011 concluding the two crimes were indivisible.

.
.

An Amended Judgment of Resentencing was entered December 15, 2011 resentencing the

Defendant to twenty years fixed and twenty years indeterminate.
The Petitioner then appealed whether the court abused her discretion in sentencing and on
October 19, 2013, the Court of Appeals affirmed the sentence in State v. Peregrina, No. 39565,
2012 Unpublished Opinion No. 683 (Ct. App. 2012). The Supreme Court denied a Petition for
Review and issued a Remittitur on November 16, 2013.
The Petitioner for Post-Conviction Relief ftled on November 15, 2013 alleges the
following causes of action: First Cause of Action, ineffective assistance of trial counsel alleging
various errors during the jury trial; and the Second Cause of Action, deprivation of the right to a
public trial related to a courthouse.evacuation during trial and verdict. None of the causes of
action in the post-conviction petition allege errors at sentencing.

ORDER GRANTING SUMMARY DISMISSAL
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LEGAL STANDARD

The Uniform Post-Conviction Procedure Act, I.C. §§19-4901 through 19-491 l, allows
for individuals convicted and/or sentenced of a crime to petition the Court for relief. The statute
allows relief in the following situations: the sentence is in violation of the constitution; the Court
lacks jurisdiction; the sentence exceeds the maximum provided by law; there is evidence, not
previously presented, requiring vacation of the sentence in the interest of justice; that the
sentence has expired; the petitioner is innocent; and the sentence is subject to collateral attack.
Pursuant to the Uniform Post-Conviction Procedure Act, I.C. § 19-4902, an application
may be filed at any time within one year from the expiration of the time fot appeal, the
determination of an appeal, or from the determination of a proceeding following an appeal,
whichever is later.
The Idaho Supreme Court held in Hauschulz v. State that a ''proceeding following an
appeal" within the meaning of the post-conviction statute oflirnitations is any proceeding that is
an extension of the underlying criminal action and is part of the continuous stream of events
which lead to the finality of the judgment of conviction. Hauschulz v. State, 144 Idaho 834, 83 7,
172 P .3d 1109, 1112 (2007) (citing Atkinson v. State, 131 Idaho 222, 224, 953 P.2d 662, 664 (Ct.
App. 1998)). Such proceeding must be one that questions or impacts the finality of the
judgment, not just enforces it. Hauschulz, 144 Idaho at 837 (citing Cochran v. State, 133 Idaho
205, 207, 984 P.2d 128, 130 (Ct. App. 1999)).
Therefore, a petitioner generally has one year from the issuance of a remittitur to file a
petition for post-conviction relief. Leer v. State, 148 Idaho 112, 114,218 P.2d 1173, 1175 (Ct.
App. 2009); Martinez v. State, 130 Idaho 530, 944 P.127 (Ct. App. 1997).
ANALYSIS

This case differs from the procedural posture of Hauschulz. In Hauschulz, the Defendant
entered a guilty plea. The Court of Appeals affirmed in an unpublished opinion on July 11,
2000. The Defendant then filed a pro se motion to withdraw his guilty plea which was denied by
the District Court. The denial of the motion to withdraw guilty plea was then appealed and
affirmed by the Court of Appeals on May 2, 2002. A remittitur was issued by the Supreme Court
on July 19, 2002 on the motion to withdraw the guilty plea. The Defendant then brought a postconviction action which was the subject of the Idaho Supreme ~ourt's opinion in Hauschulz v.

State, 144 Idaho 834,837,172 P.3d 1109, 1112 (2007). The post-conviction petition was filed

ORDER GRANTING SUMMARY DISMISSAL
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on July 16, 2003. The only issue considered timely in the Hauschulz post-conviction petition
was the motion to withdraw ~e guilty plea and acknowledges all of the other claims in the fivepage prose petition, along with a forty-nine page affidavit and several exhibits were untimely.
In this case, all of the causes of action alleged in the petition relate to matters at the trial

of this case. None are related to sentencing. The October 26, 2011 Remittitur states the opinion
on September 7, 2011 has now become final and "IT IS HEREBY ORDERED that the District
Court shall forthwith comply with the directive of the Opinion, if any action is required."
The judgment in this case was affirmed by the Court of Appeals on March 24, 2010.
Only issues related to multiple enhancements at sentencing were heard by the Supreme Court
and the Supreme Court entered its Remittitur on all issues on October 6, 2011. Even if the

Apprendi issues considered by the Supreme Court are viewed as errors in the burden of proof at
trial, then the Remittitur was still issued on October 6, 2011 related to all trial issues. In an
/

abundance of caution, the Court has used the date of October 26, 2011 which is actually the date
the Remittitur was received by the District Court.
The only issue remanded to the District Court in the October 26, 2011 Remittitur was an
issue of divisibility of the crimes and enhancements for sentencing purposes. All other issues
related to the trial were not appealed. The District Court reached its decision on indivisibility on
November 22, 2011 and resentenced the Defendant on December 15, 2011. The Court entered an
Amended Judgment of Resentencing on the same day. Therefore, the "determination of a
proceeding following an appeal" was t4e resentencing and judgment on December 15, 2011. All
issues related to the judgment became final on December 15, 2011.
Pursuant to Idaho Code § 19-4902, an application may be filed at any time within one
year from the determination of a proceeding following an appeal. Therefore, a post-conviction
petition alleging errors at trial had to have been filed by December 15, 2012. The petition was
not filed until November 15, 2013 and is therefore untimely.
The appeal of the resentencing for abuse of discretion did not renew or extend the time to
file a post-conviction petition alleging errors at trial.

ORDER GRANTING SUMMARY DISMISSAL

4
- 000207

CONCLUSION

Based on the reasoning set forth above, the court finds no purposes would be served by
further proceedings on this Petition. This court DENIES an evidentiary hearing on any of the
claims in the Petition, DIS:MISSES the Petition in its entirety as untimely, and enters judgment
for the Respondent
AND IT IS SO ORDERED.
Dated this 12th day of May, 2014.
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ATTORNEY AT LAW
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